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Outside Reading 2

Is AT&T a Cable Franchise or Telecommunications?

According to the Wired Online News of the 1st of November, federal appellate judges are hearing a case over the future of high speed Internet access Monday.  The hearing is focused on whether AT&T's version should be regulated as telecommunications instead of a cable service.  Two members of the appeals panel implied they were considering a ruling that would eliminate the ability of Portland, Oregon, and other jurisdictions to require that AT&T open its high-speed cables to rival Internet service providers such as America Online. 


However, Portland officials and those of Multnomah County, the first municipality to impose the requirement, said they were optimistic that even if AT&T prevailed in court the company might be forced by federal regulations to open their network to rivals.  The Ninth Circuit panel is expected not to rule for months.  Both sides said they were prepared to appeal the case further if needed.  AT&T, which is pouring more than $100 billion into reshaping its image as a cable giant, is eager to head off local demands for open access as it aims to complete is planned acquisition of cable provider MediaOne Group.  Before the arguments, both sides agreed that AT&T's high-speed service, offered through its partly owned partner Excite@Home, should be considered a cable service for purposes of regulation.

The issue is crucial because federal law permits local jurisdictions to regulate cable franchises, while telecommunications services generally are subject to federal regulations.  Terence Thatcher, Portland's deputy city attorney, argued that the appeals court should refrain from ruling on the question because there had been no disagreement on the issue when the case was argued in federal district court.  The lower court, rejecting AT&T's constitutional and other arguments, upheld Portland's right to require open access as a condition for obtaining the city cable franchise with its acquisition of Tele-Communications Inc. (TCI). 

"We don't care whether we ultimately win or lose," said Portland City Commissioner Erik Sten. "We care that the Internet has choice."  Mark Rosenblum, AT&T's vice president for legal affairs, said the company would welcome a ruling that its high-speed access product is a telecommunications service or "facility."  "In either case if a decision comes down on that ground, we win," he said.  Contrary to Sten's argument, he said AT&T would not necessarily be required to open the @Home service to rival Internet service providers under federal law.  "We (would) be providing it as a brand new local telephone competitor trying to compete against the local telephone monopolies," he said. "The national telecom policy is to foster this kind of new entry by competitors like us, and it's not subject to all those same regulations."
